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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

EVERETT, WASHI NGTON;, OCTOBER 3, 2018
--000- -
(Recording begins at 1:30 p.m)
(Proceedings begin at 1:30 p.m)

COUNCIL CHAIR Good afternoon. W're
going to call the Snohom sh County Council back to
order for our 1:30 hearing calendar. W have one
cl osed-record ahe- -- pardon ne, one cl osed-record
appeal to consider this afternoon, and |I'Il have the
clerk s- -- please read that in.

THE CLERK: Council considers an appeal of
t he Snohom sh County Hearing Exam ner's August 3, 2018,
anended deci si on denyi ng extensi on and denyi ng
applications w thout Environmental |npact Statenent in
t he case of Point Wells Urban Center, File Nos.
11-101457 LU VAR, 11-101461 SM 11-101464 RC
11-101008 LDA, and 11-101007 SP, |ocated at
20500 Ri chnond Beach Drive Northwest, Ednonds,
Washi ngt on 98026.

COUNCIL CHAIR  Thank you. Qur next item
is asking for statenents or disclosure of ex parte
communi cati ons, canpaign contributions, or gifts from

parties of record.
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

Do any council menbers have any disclosures to

make?

COUNCI LMEMBER LON | --

COUNCI L CHAIR  Counci | nenber Low?

COUNCI LMEMBER LON | went through the
l[ist -- it was quite lengthy -- of a lot of names. |
did not recognize any nanes in that list as a -- a

contributor or ex parte comunications or gifts from
parties of record. So --
And if | had, it wouldn't affect ny vote. But
| haven't. So...
COUNCIL CHAIR:  Excellent. Thank you.
COUNCI LMEMBER SULLIVAN: Ditto.
COUNCI LMEMBER NEHRI NG Same di scl osure
COUNCIL CHAIR Ckay. Sane disclosure.
Ckay. Wth that, we will, then, nowturn to a
staff report.
So good afternoon.
MR. STEVENS-WAJDA: Thank you, Chair
Wi ght.
Good afternoon. |'m Yorik Stevens-Wjda,
Council| Staff. Good afternoon to the council.
We're here today on the matter of BSRE/ Bl ue
Square Real Estate's Point Wells C osed-Record Appeal

of the Hearing Exam ner's August 3, 2018, Anended
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

Deci si on Denyi ng Extensi on and Denying Applications
Wt hout Environnental Inpact Statement. This is an
appeal under Chapter 30.72 of Snohom sh County Code.
The council has jurisdiction over this closed-record
appeal under SCC 30.72.070 except to the extent BSRE
appeal s a shoreline substantial devel opnent permt,
shoreline conditional use permt, or shoreline

vari ances, which nust be appealed to the state's
shorel i nes hearings board under county code.

As a cl osed-record appeal hearing, under
30.72.110, both the issues and the record are limted
to the record fromthe hearing exam ner. No new
evidence is allowed, and no new appeal issues nmay be
ar gued.

In 2011, BSRE subnmitted a series of permt
applications related to an urban center n xed-use
devel opnent at Point Wells in the unincorporated
sout hwest corner of Snohom sh County. Challenges to
the validity of the County's Urban Center Conprehensive
Pl an | and use designation and regul ations that the
project was vested to resulted in a period of
l[itigation from 2011 to m d-2013.

Since that tinme, the applicant, BSRE, has
proceeded with different aspects of design and pl anning

for the devel opnent, including several rounds of county
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

review. The project was also granted three
adm ni strative extensions of the deadline for
expiration of the application totaling three and a half
years.

On January 9th of 2018, Snohom sh County
Pl anni ng and Devel opnent Services advi sed BSRE that it
was proceeding with a review of application materials
submitted as of that date. On January 12th, BSRE
requested a fourth extension of the June 30, 2018,
application ex- -- expiration date, which was denied by
Pl anni ng and Devel opnent Services on January 24th.

On April 17, 2018, Planning and Devel opnent
Services issued a staff recommendation -- you can see
that in your packets under Exhibit N1 -- to the
heari ng exam ner recomendi ng denial of the urban
center site plan and associated permts wthout
conpl eting an Environnental |npact Statenent pursuant
to SCC 30.61.220. The recommendati on was based on a
finding that the project applications substantially
conflict with the County's devel opnent regul ati ons and
ot her applicable laws and regul ations citing eight
maj or areas of conflict.

In response to new i nformati on provided by
BSRE after the PDS staff recomrendation, PDS provided a

suppl enental staff recomendation -- in your packets as
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

Exhibit N2 -- to the hearing exam ner continuing to
recomrend denial w thout an envir- -- Environnental

| npact Statement. PDS did state that it would not
continue to rely on three of the previously cited mjor
areas of conflict for its recomendation, but that the
other five remain in substantial conflict in the
overall reconmendation fromthe departnent stands
[verbatin.

The hearing exam ner issued a decision denying
extensi on and denyi ng applications w thout
Environnmental | npact Statenent on June 29th of this
year. BSRE subsequently filed a petition for
reconsi deration of the hearing exam ner's decision on
July 9th, requesting that the hearing exani ner
reconsider its denial of BSRE s applications wthout
Environnental |npact Statenent, its decision to deny
BSRE s request for an extension, its statenent that an
appeal should be filed with the Snohom sh County
Superior Court, and related findings of fact,
conclusions of law, and rulings. The petition also
requested clarification that the decision was issued
W t hout prej udice.

The request was based on argunents that the
hearing exam ner commtted errors of law, that the

exam ner's findings and concl usions are not supported
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

by the record, that new and material evidence was

di scovered which could not have been reasonably
produced at the open-record hearing, and that BSRE had
proposed changes to the application and response -- in
response to deficiencies identified in the June 29th
deci si on.

The hearing exam ner granted in part and
denied in part BSRE s notion for reconsideration and
clarification, and that notion is in your packets in
Exhibit R 3. The hearing exam ner did grant
clarification that the appeal to the council nmay be
filed by an aggrieved party of record in accordance
with Chapter 30.72 of Snohom sh County Code and that
BSRE' s applications are denied w thout prejudice under
SCC 30. 72. 060, but denied a reconsideration of the
original June 29th deci sion.

To reflect the clarifications to the
jurisdiction of appeals, as well as the denial wthout
prej udi ce, the hearing exam ner issued an anmended
deci si on denyi ng extension and denying applications
wi t hout Environnental |npact Statenment, and that is
Exhibit R4 in your packets, and that was on August 3rd
of 2018.

BSRE filed an appeal, which is in Exhibit S-1,

of the hearing exam ner's August 3rd anended deci sion
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

on August 2017 -- or on August 17, 2018, requesting
that the council reverse the hearing examner's

deci sion and deny the County's request to deny BSRE s
applications without EI'S, grant BSRE s request for an
extension, find that the | and use applications are
vested to 30.34A 180 from 2007, and reverse all related
findings of fact and concl usions of |aw.

You can see in the council staff reports that
|"ve distributed that, for ease of reference, | have
sumari zed, paraphrased, and nunmbered 16 di stinct
grounds for appeal fromthe BSRE appeal brief. [1'1I
| et the appellants and parties of records address those
grounds in argunents, and then I'I|l be available to
answer any questions you nay have afterwards.

Thank you.

COUNCI L CHAIR:  Thank you very nuch.

Before we get started with the argunent, 1'd
like to address a few pre- -- prelimnary matters.
First, Party of Record Tom McCormi ck notified counci
that he objected to BSRE's tw -- Septenber 7, 2018,
suppl emental witten argunent. He asks the council to
stri ke that docunent or allow responsive briefing o- --
by parties of record. The council will do neither.

BSRE' s suppl enental witten argunent

duplicates argunent already nade by BSRE in its witten
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VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

appeal , except for in one instance. |In that instance,
BSRE identifies a new appeal issue -- estoppel -- and
that is not properly before the council under SCC
30.72.110 subsection (2), and SCC 30.72. 070,
subsection (2). The council will not consider that new
i ssue.

There is no basis to strike BSRE' s
Septenber 7, 2018, supplenental witten argunment or
call for responsive briefing in this circunstance.

Second, the party of record, Tom MCorm ck
argued a new appeal issue in his Septenber 17, 2018,
witten argunment that the hearing exam ner erred in
denying the application without prejudice. This is a
new appeal issue that is not before the council under
SCC 30.72.110, subsection (2), and the council wll not
consider it.

Third, Party of Record Tom McCorm ck included

in his Septenber 7, 2018, witten argunent a photo that

does not appear to be part -- part of the hearing
exam ner record currently before the council. The
council will not consider that new evi dence.

And, finally, we understand that sone of the
parties of record have subm tten[phonetic] -- submtted
witten docunents to the clerk of the council. The

deadline for witten subm ssions by parties of record
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10

has passed. The clerk will collect these witten
subm ssions and -- in a separate folder, but they wll
not be consi dered by council today.

Thank you.

MR. MAILHOT: Can | speak to that?

COUNCIL CHAIR: | don't -- is there a
clarification?

MR MAILHOT: The witten docunents are
sinply a copy of what was going to be spoken fromthe
podi um

COUNCIL CHAIR I'msorry. Could you cone
up and -- | want to nake sure |'ve heard you properly.

MR. MAI LHOT: The witten docunents we
subnmitted are sinply copies of what we're going to
speak fromthe podium so you guys can foll ow al ong.
It's not --

COUNCIL CHAIR®  No --

MR, MAILHOT: -- new argunents of anything
l'i ke that.

COUNCI L CHAIR:  No new.

I's that fine?

THE CLERK: [Unintelligible].

MR, MAI LHOT: Ckay.

THE CLERK: [Unintelligible].

COUNCIL CHAIR® Okay. So we will be
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11

hearing the argunents. Are you okay to --
MR. MAILHOT: Well, s- -- sone of those
docunents also include a- -- attachments of pages from

the exhibits that we wanted you to have in front of you
as wel | .

COUNCIL CHAIR Ckay. And that's,
guess, the witten subm ssion issue. So..

MR. MAILHOT: W're r- -- sinply referring
to something that's already in the record. Wy can't
we -- why can't we show that to you?

THE CLERK: [Unintelligible].

COUNCIL CHAIR  I'msorry. | --
can't --

THE CLERK: [Unintelligible].

(Di scussion held off the record.)

COUNCI LMEMBER SULLI VAN:  And, Madane
Chair, for the record, who are we speaking to right
now?

MR MAILHOT: This is Tom Mail hot from
Ri chnond Beach in Shoreline.

COUNCI LMEMBER SULLI VAN:  Ckay.

COUNCIL CHAIR  So, |I'msorry, we're going
to just follow along with that. W want to nake sure
that we're not erroring in admtting anything that

W -- hasn't been reviewed or isn't properly in the
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12

record. So...

MR. MAILHOT: We're able to read things
fromhere. 1 don't understand why we can't give you a
copy of what we're reading and a copy of pages from
t hings --

COUNCIL CHAIR  If you're r- --

MR MAILHOT: -- in the record. You can
throw that stuff away when we're done. W sinply want
it in front of you so if we refer to Exhibit C 21, and
page 17 of C-21, and there's sonething critical on that
page, we want you to be able to see that page.

You can throw it away when -- when we're done.
We just sinply want it as we're s- -- we're -- as we're
speaki ng.

COUNCIL CHAIR: | understand. W just
want to nmake sure we get this right. So just one
nmonment, please. Thank you.

(Di scussion held off the record.)

COUNCIL CHAIR  If you guys don't mnd, we
w ||l pass these out, verif- -- and -- and try to make
sure that there's no newinforma- -- or there will be

no information in them So if we want to pass out the
t esti nony.
MR. MAI LHOT: Thank you.

COUNCIL CHAIR: Okay. Wile the clerk is
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13

handi ng those out, I'mgoing to cover the oral
argunents. W're going to start with the appell ant,
BSRE, who will present and will have 20 m nutes to
start. Then we will nove on to the parties of record,
who will each be allowed three mnutes. And | do
believe there's a sign-up sheet, but if you didn't sign
up and you're a party of record, we will also make sure
we hear your testinony today. And then, finally, the
appel lant, BSRE, will be allowed five mnutes for
rebuttal .

As mentioned by council staff, this hearing is
limted to the h- -- the record that -- fromthe
hearing examner. So | ask you to confine your
argunments to the limted issues and the record of this
appeal. The council will not consider new evi dence or
new appeal issues identified at this hearing.

And with that, we are going to start with the
appel lant, BSRE. G ve your nane and address for the
record, and we'll have the clerk start -- start the
cl ock. Thank you.

M5. ST. ROMAIN. Good afternoon. My nane
is Jacque St. Romain, and | represent BSRE Point Wells
LP, the applicant.

Wul d you Iike ny address?

THE CLERK: Yes. Go ahead.
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14

M5. ST. ROMAIN. Ckay. 701 Fifth Avenue,
Suite 3300, Seattle, Washington 98104.

THE CLERK: Thank you.

M5. ST. ROMAIN.  Um hmm

COUNCI L CHAIR  Thank you.

M5. ST. ROMAIN:  Sure.

As you're aware, BSRE filed | and use
applications in 2011 for the devel opnent of an urban
center at the Point Wells site. |In 2009 and 2010, the
council revised its Conprehensive Plan, adopted the
Urban Center Code, and designated Point Wlls as an
urban center.

The designation of Point Wells as an urban
center was challenged in court, and there was a stay
pl aced on the County from processing BSRE' s
applications. The stay was in place until 2013, but
the litigation continued until 2014 when the State
Suprene Court upheld BSRE' s vesting to the urban center
desi gnati on

After the suprene court decision in 2014, BSRE
wor ked in conjunction with Snohom sh County Pl anni ng
and Devel opnent Services over the course of the next
three to four years before PDS decided to re- --
recomrend term nation of BSRE s applications.

Bet ween May 16th and May 24th, 2018, BSRE and
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15

PDS participated in a hearing before the hearing

exam ner. PDS presented its recommendati on to deny
BSRE' s request for an extension and to term nate the
applications w thout conpletion of the Environnental

| npact Statement. PDS s recomendati on was based on
PDS' s claimthat BSRE s applications subse- --
substantially conflicted with the code in eight areas.
BSRE t hen subm tted substantial revisions to the
applications on April 27, 2018.

After receiving these revisions, PDS reduced
the areas of substantial conflict on May 9, 2018, from
ei ght areas of conflict to five. These five areas
were: One, failure to show feasibility of the
secondary access road; two, failure to provide setbacks
fromlower-density zones and failure to show access to
hi gh-capacity transit for buil dings over 90 feet;
three, failure to provi de adequate parking; four,
failure to address shoreline nmanagenent regul ations;
and, five, failure to conply with code provisions
regarding critical areas.

After seven days of testinony and briefing
fromboth BSRE and PDS, the hearing exam ner issued his
decision. He found that there were essentially three
areas of substantial conflict, and he term nated BSRE s

applications wthout conpletion of the EI- -- EIS.
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16

The areas of conflict with the code that the
hearing exam ner found were: One, failure to show that
the ad- -- the additional height of 90 feet is
necessary and desirable and failure to show access to
hi gh-capacity transit; two, failure to show feasibility
of the secondary access road and failure to obtain a
deviation for the location of the buildings in the
upper plaza; and, three, failure to conply with code
provi sions regarding critical areas. The hearing
exam ner found that there was no substantial conflict
with the code for the setbacks froml ower-density
zones, parking requirenments, and shoreline managenent
regul ati ons.

After a notion for reconsideration, the
heari ng exam ner clarified that his decision was issued
wi t hout prejudice. BSRE subnitted an appeal of the
heari ng exam ner's decision to the council.

We assert that the hearing exam ner erred in
finding any substantial conflict with the code in
denyi ng BSRE's request for an extension and in finding
t hat BSRE was not vested to the 2007 version of
SCC 30. 34A. 180.

The first issue I'd like to address is BSRE' s
vesting argunents. |If the council finds that BSRE is

vested to the forner version of SCC 30. 34A. 180, then
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17

t he remai ni ng i ssues becone noot and no |onger need to
be addressed. The forner version of SCC 30. 34A. 180
al l ows an urban center applicant to resubmt its
application wthin six nonths of a hearing dec- --
heari ng exam ner's deci sion denying that application
wi t hout prejudice. The resubmttal would be nmade
wi thout a | oss of vesting.

Here, the hearing exam ner's decision was
clearly made without prejudice. So if B s- -- BSRE s
applications are vested to SCC 30. 34A. 180, then BSRE
can resubmt its applications. This is especially
i nportant here because the Point Wells site is no
| onger designated as an urban center. So if BSRE is
forced to submt an entirely new application for the
devel opnment of Point Wells, BSRE will be forced to
apply for an urban village devel opnent rather than an
urban center devel opnent. This will have a significant
i npact on the type and size of the devel opnent at Poi nt
Vel ls.

The fornmer SCC 30.34, one -- -34A 180 states:
The hearing exam ner nay deny an urban center
devel opnent application wthout prejudice. |f denied
W t hout prejudice, the application may be reactivated
under the original project nunber w thout additional

filing fees or loss of project vesting if a revised
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18

application is submtted within six nonths of the date
of the hearing exam ner's decision. 1In all other
cases, a new application shall be required.

Washi ngton has a strong vested rights doctrine
for land use applications. Vesting is the notion that
a land use application will be considered under the
| and use statutes and ordinances in effect at the tinme
of the application subm ssion. The purpose of the
vested rights doctrine is to provide a neasure of
certainty to developers and to protect their
expect ati ons agai nst fluctuating | and use policy.

The Snohom sh County Code recogni zes the scope
of the vesting doctrine. SCC 30.70.300 provides that a
devel opnent regul ation to which vesting would apply
means those provisions of Title 30 SS- -- SCC that
exercise a restraining or directing influence over
| and, including provisions that control or affect the
type, degree, or physical attributes of |and
devel opnent or use.

Wil e SCC 30.70.300 was not in effect at the
time that BSRE' s applications were filed and it,
therefore, isn't applicable to the project, it is
useful to provide further guidance on what code
provi si ons woul d be subject to vesting and to show t hat

SCC 30.34A.180 is the type of provision to which an
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19

application woul d be vested.

The former SCC 30.34A.180 is within
Title 30 SCC, and it exerts a directing influence over
the land. This statute granted devel opers a
significant property right: The right to resubmt a
| and use application and retain its vesting. This
provi sion was specifically negotiated by BSRE and the
County, and it was specifically included in the code
because of those negoti ations.

The County itself has consistently recognized
that BSRE' s applications were vested to this exact code
provision. |In PDS s Cctober 2017 review letter, PDS
stat- -- stat- -- listed this code provision as one of
t he code provisions to which BSRE was vested. PDS
specifically stated forner SCC 30. 34A. 180,
subsection (2)(f), allows the hearing exam ner to deny
the project without prejudice, and if that happens,
allows the applicant to reactivate the project.

In the case which chall enged Point Wlls
desi gnation as an urban center, Wodway v. Snohom sh
County, the County argued, and the Court held, that
BSRE' s devel opnent rights vested to the plans and
regulations in place at the tinme it submtted its
permt applications. This code provision is one of

t hose regul ati ons.
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To be clear, the PDS staff have specifically
stated that BSRE is vested to this code provision.
There have been no argunments subm tted arguing that
BSRE is not vested to this code provision. Even today,
PDS has a link to the code to which BSRE is vested, and
it includes this exact code provision.

I n Snohom sh County v. Pollution Control
Hearings Board, the State Suprenme Court noted that the
vesting rights doctrine was created out of a concern
that municipalities were abusing their discretion with
respect to land use and zoning rules. Recent State
Suprene Court decisions have held that vesting rights
doctrine pertains to |local discretion involving zoning
and | and use ordi nances.

Specifically, in the Pollution Control
Heari ngs Board case, the Court held that the vesting
rights doctrine serves to protect developers' interests
agai nst abuses of local discretion. It does not apply
to ordi nances adopted pursuant to a state mandate, such
as statutes and ple- -- inplenenting the environnental
act. Here, SCC 30.34A.180 is a local discretionary
ordinance. It was not adopted or renoved because of
any state mandates, and it is exactly the type of
ordi nance to which vesting applies.

BSRE shoul d be permtted to resubmt its
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application within six nonths without a | oss of

vesting. The County should not now be permtted to
argue that BSRE is not vested to this code provision
where it has consistently stated that BSRE is vested to
this code provision.

In addition to the vesting issue, the hearing
exam ner erred on a nunber of other findings. Al of
t hese i ssues have been addressed in our briefing in
this appeal, but I'd like to highlight a few of those
errors.

First, the hearing exam ner erred with respect
to his findings related to high-capacity transit. The
Urban Center Code allows buildings up to 90 feet tall.
However, if there is a proximty to either a
hi gh-capacity transit station or route, then the
applicant may be entitled to a 90-foot bonus, allow ng
for buildings up to 180 feet tall. The plain |anguage
of SCC 30. 34A. 040 specifically allows for the dis- --
this additional height where the project is |ocated
near or adjacent to either a high-capacity transit
station or a high-capacity transit route.

It is undisputed that Point Wells is |ocated
adj acent to a high-capacity transit route. By the
pl ai n | anguage of the statute, then, BSRE shoul d be

entitled to increase building height by up to 90 feet.
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The hearing exam ner erred by finding that proximty to
a route was not sufficient. He ignored the plain
| anguage of that statute in nmaking that finding.

In addition, the hearing exam ner erred in
finding that BSRE was not entitled to the additional
90 feet because BSRE did not document that the
addi ti onal hei ght was necessary or desirable. Wile
the specific statute related to additional height does
require a finding of necessity or desirability, this
was not before the hearing exam ner at the hearing.

The hearing before the hearing exan ner was
not intended to be a decision based on a conplete
project. In fact, a review of a conplete project was
i npossi bl e because no Environnental |npact Statenent
had been prepared.

Nei t her BSRE, nor PDS, was trying to address
every single issue related to the Point Wlls
devel opnent. Instead, PDS presented a |list of
substantial conflicts it believed to exist, and BSRE
sinply presented evidence to show that those
substantial conflicts alleged by PDS were not actually
substantial conflicts.

For this reason, neither party specifically
addressed necessity or desirability. Both parties

understood this was an i ssue to be addressed at a | ater
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date after the EIS was conpleted. Because this issue
was not presented to the hearing exam ner at the
hearing, and no argunment on this issue was heard, the
heari ng exam ner erred in determning that the height
was not necessary or desirable.

Next, the hearing exam ner erred in finding
that the applications were in substantial conflict with
critical area regulations. First, the applications
were not in substantial conflict because of the use of
t he nean hi gher high-water line instead of the ordinary
hi gh-wat er mark

Before PDS's May 9, 2018, supplenental staff
recommendation, PDS did not ever state that the plans
had to designate the ordinary high-water mark or that
t he shoreline setback should be determned fromthe
ordi nary high-water mark. Instead, PDS nentioned the
ordinary high-water mark in only two coments.

In the Cctober 2017 comrent |etter, PDS stated
t hat BSRE had used both the term "ordinary high-water
mar k" and "nmean higher high water." For clarity, PDS
requested that, when other revisions were done, BSRE
shoul d update the pages to use the terns consistently.
This comment itself indicates that this was not a nmajor
and substantial conflict but was just a change that

shoul d be nade when ot her changes were made. This
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inplies it was an insignificant revision that was
needed.

The May 9, 2018, supplenental staff report was
the first time that PDS ever advised BSRE that the
shorel i ne setback nust be determ ned fromthe ordinary
hi gh-wat er mark. Because of this late notice of this
error, BSRE did not have tine to work with the
Department of Ecol ogy prior to the hearing to determ ne
the ordinary high-water mark or to revise the plans
accordingly.

However, BSRE worked diligently to obtain this
information as quickly as possible. BSRE presented
addi tional evidence to the hearing exam ner after the
conclusion of the hearing. This evidence showed t hat
the ordinary high-water mark had been determ ned in
conjunction with the Departnent of Ecol ogy and t hat
changi ng the plans so that the setback was determ ned
fromthe ordinary high-water mark woul d have a m ni ma
i mpact on the site plan and on the unit count.

The difference in unit count would be | ess
than 6.5 percent difference. This m nor change shoul d
not be considered to be a substantial conflict with the
code, especially considering the late notice from PDS
of this issue.

The hearing exam ner had the obligation to
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consider this new evidence but failed to do so and
erred in finding that BSRE had -- was in substanti al
conflict with the code. The hearing exam ner seened to
m sunder standi ng [verbatin] the timng of PDS s request
t o BSRE regordi ng[ phonetic] -- regarding the ordinary
hi gh-wat er mark. Because this request was only
received for the first time in May of 2018, this nade
consi deration of the new evidence presented to the
heari ng exam ner even nore critical

PDS staff testified during the hearing that
applications typically go through seven or eight
iterations. BSRE s applications went through three.
According to PDS staff, this is the nost conplicated
devel opnent project that the County has ever
considered. So it is understandable that some errors
existed, and it further supports BSRE s request for an
extension so that errors determ ned by PDS in My
of 2018, right before the start of the hearing before
t he hearing exam ner, could be resol ved.

Simlarly, the hearing exam ner erred in
findings related to the | andslide deviation requests.
BSRE submtted two distinct |andslide deviation
requests: One for the secondary access road and one
for the buildings in the upper plaza. The County did

not issue a formal decision for either of these
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devi ati on requests.

PDS testified at the hearing that the typical
process for a deviation request is that the County
receives the request, then staff nmeets with the
applicant to discuss the deviation request and to
determne if any additional information is needed in
order to process that request.

BSRE was never afforded the opportunity to
di scuss the requests or to provide additional
i nformati on needed by PDS. Because a decision on the
devi ation requests had not yet been issued by PDS, the
heari ng exam ner erred in finding that a substanti al
conflict existed related to either deviation request.

BSRE conmi ssi oned significant geotechnical
wor k and produced nultiple geotechnical reports and
i n-depth testinony to show that building the secondary
access road and the buildings in the upper plaza was
feasi ble. Findings by the hearing exam ner that the
geot ech- -- geotechnical reports were in conflict with
the code and that the feasibility of the secondary
access road and buil di ngs was not denonstrated were
sinply not supported by the record.

In sum for all of the reasons just discussed
as well as all the reasons set forth in our briefing,

we strongly encourage you to reverse the hearing
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exam ner's decision denying BSRE s request for an
extension and term nati ng BSRE s applications w thout
conpl etion of an Environnmental |npact Statenent.
Further, we request that you find the applications are
vested to the forner SCC 30. 34A. 180.
Thank you for your tine.
COUNCI L CHAIR:  Thank you very nuch
Now we will start with the parties of record,
and each will be allowed -- oh.
THE CLERK: Go ahead.
COUNCIL CHAIR: Three minutes to speak.
We do have a sign-up -- sign-up sheet.
THE CLERK: Umhmm The first person on
the list is Robin MO elland, followed by Jerry

Patt erson

COUNCIL CHAIR  Ckay. W'Ill invite you up

to the podiumin order of the sign-in sheet, and, like
| said, if we get to the end of the sign-up sheet and
you're a party of record, we can add you to the end.
So don't worry if you did not sign up and you're a
party of record.

So if you could give your nane and address for
the record, you have three m nutes.

M5. McCLELLAND: My name is Robin

Mcd el l and, and ny address is 104 Northwest 180th
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Street, Shoreline, Wshington 98177.

COUNCI L CHAIR  Thank you.

M5. McCLELLAND: Dear Council menbers, it
is inpossible to conclude that anything other than
the -- anything other than the request for further
consi deration nust be denied. The |ocation of the
proposed secondary access road is within a |andslide
area -- hazard area, and a second public road is
requi red according to the Snohom sh County engi neering
desi gn and devel opnent st andar ds.

The standards state: A public road, private
road, or drive aisle serving nore than 250 average
daily trips shall connect in at |east two | ocations
wi th anot her public road, private road, or drive aisle
neeting the applicable standards for the resulting
traffic volune so that a dead-end road systemis not
creat ed.

A deviation fromthe standards constitutes an

et hical | apse of professional judgnent that woul d

result in irreparable harm By its own adm ssion, BSRE

proposes a devel opnent that woul d generate over 12, 000
average daily trips for a site with only one road
access, up Richnond Beach Road in Shoreline, which has
no jurisdiction over the proposal but would forever

suffer the consequences of such |limted access.
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There is no reasonable scientific or

engi neering solution to this dilema. Thank you.

COUNCI L CHAIR  Thank you.

THE CLERK: Jerry Patterson, speaking for
Tom McCormi ck, followed by Pearl Noreen.

COUNCIL CHAIR: Good afternoon. If you
coul d give your nanme and address for the record.

MR, PATTERSON: Yes. M nane's Jerry
Patterson. | live at 20420 Richnond Beach Drive in
Shoreline, party of record, speaking on behalf of Tom
McCorm ck, who is out of the country. He is a party of
record. | believe his address is 201st Place in
Shoreline, Tom McCorm ck; is that correct?

FEMALE VO CE: Yes.

MALE VO CE: Yes.

MR. PATTERSON. COkay. M. MCormck's
remarks: One thing |I've | earned whil e opposi ng BSRE' s
project for the last four and a half years and
revi ewi ng thousands of public records is that you can't
trust BSRE. You can't believe what its experts say.

Why, of course, we'll make sure that we'll get

on-site high-capacity transit at Point Wells but just
not right away. BSRE knows it cannot guarantee this.
They don't control Sound Transit or Burlington

Nor t her n.
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Why, of course, we'll design things to ensure
that the landsid- -- -slide hazard risks are dealt
with, but that's for later in the project. Qur project
can al ways be approved subject to conditions.

We are notivated to resolve all issues raised
by PDS, and we will work diligently to do so if just
given a little nore time. Wat about the |ast seven
years? |f BSRE had been diligent, would we be here
t oday?

In a twenty-five- -- 2015 report, they said
the provision of a secondary access road to the site to
provi de for public safety and welfare is not warrant ed.
| magi ne: Si x thousand residents, thousands of workers,
and visitors, and BSRE said a second road is not
war r ant ed.

For the | ast seven years, we didn't know that
we were doi ng anything wong regardi ng how we
determ ned the 150-foot and other shoreline buffers on
our site plan. So says a devel oper of a billion-dollar
proj ect spending over $10 mllion on the supposed best
advi ce noney can buy. The |aw has been crystal clear
si nce 2007.

W will confirmlater in the process that the
liquefaction risk can be mtigated to nmake the -- the

site suitable for developnent. | don't believe them or
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trust them

The hearing exam ner correctly concluded that
BSRE has not been diligent, and its applications
substantially conflict with county code: buildings too
tall, buildings |ocated too close to the shoreline,
bui l di ng of a secondary road access but fail to satisfy
| andsh- -- -slide hazard rules, a faulty critical areas
report, and BSRE' s failure to show the site as even
sui tabl e for devel opment considering that much of the
site is susceptible to high liquefaction, a major
public issue.

The conflicts are so substantial that it would
waste tinme and resources to | et BSRE keep doi ng what
it's doing. And with so many code conflicts, we really
have no i dea what a code-conpliant project would
actually look like; it's fruitless trying to sunmari ze
t he unknown.

| trust that you will conclude that the
heari ng exam ner was correct in his decision denying
BSRE' s applications and refusing to extend BSRE' s
application expiration date. Thank you. M. Tom
McCor mi ck.

COUNCI L CHAI R Thank you.
THE CLERK: Pearl Noreen foll owed by

Denni s Casper.
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COUNCI L CHAIR  Good afternoon.

M5. NOREEN: Good afternoon, Council. |'m
Pear| Noreen. Address, 2625 Northwest 205th,
Shor el ine, Washi ngton 98177.

COUNCI L CHAIR  Thank you.

M5. NOREEN: |'ma party of record, and ny
comments relate to the pages 13 through 15 of BSRE' s
appeal .

BSRE appeal s the hearing ins- -- exam ner's
concl usion that the maxi mum buil di ng hei ght at Poi nt
Wells is 90 feet. It clains that it qualifies for an
additional 90 feet because its project is |ocated near
a high-capacity transit route. The exam ner correctly
rejected that argunent because there is no transit
access at Point \Wells.

If I told you that | am | ooking for a new
apartnent |ocated near a light rail route or a bus
rapid transit route or a train route, what am/|l
conveyi ng? The answer is obvious: |I'mlooking for an
apartnment within wal king distance of a place where |
can board high-capacity transit.

When normal people say their property is
| ocated near a transit route, they nean that they have
transit access nearby. That's what the hearing

exam ner concl uded.
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Pl ease | ook at page 2 of ny handout contai ni ng
t he code section on building heights. The highlighted
words say that an additional 90 feet may be approved
when the project is |ocated near a high-capacity
transit route or station.

BSRE' s spin on the highlighted words is that
since Sound Transit's Everett-to-Seattle route uses
train tracks that bisect Point Wells, the loc- -- the
site is located near a high-capacity transit route,

t hough the train doesn't stop there. The hearing
exam ner rejected that spin: Access is required, not
nmere proximty.

BSRE seens to think that its interpretation of
the code -- one that doesn't require access -- is the
only one that nakes sense. The exam ner concl uded
ot herwi se: The correct and obvious interpretation is
that to qualify for an additional 90 feet, the project
must either be near an accessible bus rapid transit
route or light rail route; nunber two, or be near a
train station. There nust be access.

Pl ease | ook again at page 2 of ny handout. |If
all that was required were near -- nere proximty to a
train route wthout access, there would have been no
reason for council to have included the word "station"

in the code for all train stations are |ocated on a
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train route. The word "station" nust there be for a
reason [verbatim . There is only one way that words
describe route or a station; each have neaning.

To get an additional 90 feet, the project nust
be near a bus rapid transit. Thank you.

And pl ease affirmthe hearing examner's
deni al of the BSRE application. Thank you.

COUNCI L CHAIR  Thank you.

THE CLERK: Dennis Casper, followed by
Bar bara Twaddel |

COUNCIL CHAIR: Good afternoon. If you'd
gi ve your nane and address for the record.

MR. CASPER: Good afternoon.

COUNCIL CHAIR  You have three m nutes.

MR. CASPER.  Counci |l nenbers, ny nane is
Dennis Casper, and | -- ny famly lives at one- --
20235 Ri chnond Beach Drive Northwest. W' ve been there
for a year and a half, and | don't seemto renenber the
address wel | .

This is not the right site for this project,
and the hearing exam ner's decision illustrates this,
not just because BSRE failed to use due diligence
during the | ast seven years and three extensions, but,
after the seven years, BSRE still does not conply with

t he Snohom sh County Code. And I'Il offer the counci
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one exanple related to pages 16 to 17 of BSRE s appeal.

In its appeal, BSRE contends that, even if
access to the Sounder train at Point Wells is required
to qualify for an additional 90 feet of height bonus,
its plans for a future train station satisfy the code,
SCC 30. 34A. 040. BSRE hopes, eventually, to get a Sound
Transit and Burlington Northern [verbatim to approve a
Point Wells station after enough people nove there. It
argues that its plans ought to be good enough to
qualify for the extra 90 feet.

What | wish to knowis: Wiere, in the code,
does it state that a developer's plans for a future
station are code conpliant? Please review the code
section included with the speaker just before me, her
remarks. | don't see the word "planned” anywhere
there, and | don't see the phrase "near a planned route
or station.”

A project qualifies for the extra 90 feet only
if near an existing train station. |If intended that a
devel oper could qualify for the 90-foot hei ght bonus by
si nply having sone so-called plans, the code would say
that. And it doesn't.

The absence of the word "planned" is
especially significant because the -- because ot her

code sections |like 30.34A, dash -- dot, 085, for
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exanpl e, use the words "existing" or "planned" when
referring to high-capacity transit, making it clear
that, for the purposes of those sections, a planned
station will suffice, and not just an existing station.
But 30. 34A. 040 does not.

At a mnimum in the |ast seven years, BSRE --
BSRE coul d have executed a nmenorandum of in- -- of
under standing with both Burlington Northern and Sound
Transit, but they did not. Mreover, it would seem
reasonable that a plan for a rail station at Point
Vel ls woul d include a parking plan for non-Point Wlls
commuters and | and acqui sitions for geotechni cal
protections for known | andslide hazards for the north
end of the site where the rail station would be. None
of these exist; there is no plan.

But even if a planned station could qualify
for the 90-foot height bonus, BSRE s so-called plans
are irrelevant. Sound Transit's approval is what
matters, and Sound Transit would need to adopt a
definite plan for a station at Point Wells just like it
did for the stations at Lynnwood and Shoreline. There
are no such plans for Point Wlls; there is no MOU.

The exam ner gave short treatnent to BSRE s
argunent that its plans ought to suffice, saying, at

paragraph C 35: Based on the record, any clai mthat
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Sound Transit will operate a commuter rail stop --

COUNCI L CHAIR  Excuse ne.

MR. CASPER. -- at Point Wells is
specul ative at best.

So thank you to the hearing.

COUNCIL CHAIR  I'msorry. Your tine is
up, sir.

MR. CASPER Yes. Thank you to the
council for this hearing.

COUNCI L CHAIR  Thank you.

THE CLERK: Barbara Twaddel |, followed by
Robert Hauck.

COUNCI L CHAI R Thank you.

M5. TWADDELL: Hi.

COUNCI L CHAIR  Good afternoon.

M5. TWADDELL: My nane is Barbara
Twaddel | . | live at 1337 Northwest 201st Street in
Shoreline, 98177.

COUNCI L CHAIR  Thank you.

M5. TWADDELL: Hello, Council nmenbers.
ama party of record. M coments relate to pages 17
and 18 of BSRE s appeal .

BSRE will try anything to qualify for the

90-f oot hei ght bonus. |Its appeal says that it m ght

enpl oy water taxis to satisfy the high-capacity transit

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

38

requirenent. There are no water taxis there now, nor
is it likely there ever wll be.

As the | ast speaker said, the high-capacity
transit nust be there now The code does not contain
the word "planned.” And even if sonme sort of planned
wat er taxi service could suffice, BSRE presented no
evidence that its so-called plans have been approved by
anyone. The hearing exam ner easily dismssed the
water taxi idea, saying that little to no evidence was
present ed beyond a high-level conclusion it was a
conceptual fallback plan without details.

Now, |et me discuss a nore fundanental reason
why BSRE's water taxi idea plan fails. BSRE assunes
that water taxis are considered high-capacity transit,
but that's not the case. The County's 2010
Conpr ehensi ve Pl an, page E-8, defines high-capacity
transit as any transit technol ogy that operates on a
separate right of way and functions to nove | arge
nunbers of passengers at hi gh speeds, such as bus ways,
light rail, and commuter rail.

Water taxis are not nentioned. Water taxis
are not high-capacity transit. They certainly do not
operate on a separate right of way, nor are water taxis
consi dered high-capacity transit under the 2010 version

of Code Section 30.34A.085, which includes a
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hi gh-capacity transit-only route [verbatim such as
l[ight rail or comruter rail lines or regional express
bus routes or transit corridors that contain multiple
bus routes. There's no nmention of water taxis; they
are not high-capacity transit. |In contrast, today's
code has a definition of high-capacity transit in
Sections 30.91H. 108 that includes passenger-only
ferries designed to carry high volunes of passengers.

Even if s- -- BSRE could rely on to- --
today's code, which it cannot, BSRE has provided no
detail s about whether its conceptual water taxis
constitute passenger-only ferries or whether its water
taxis would carry the requisite high volune of
passengers.

Because water taxis are not high-capacity
transit and are totally specul ative and a concept ual
fall back plan for which approvals have not been
secured, nor are they likely to be secured, the hearing
exam ner was correct including [sic] that BSRE s water
taxi concept failed to satisfy the high-capacity
transit requirenent to qualify for the 90-foot building
hei ght bonus.

Pl ease affirmthe hearing exam ner's denial of
BSRE' s applications. Twenty-one of BSRE s 46 proposed

buil dings are taller than 90 feet, and that's a
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substantial conflict with county code. Thank you.
COUNCI L CHAIR  Thank you.

THE CLERK: Robert Hauck foll owed by Karen

Briggs.

COUNCI L CHAIR  Good afternoon.

MR. HAUCK: Cood afternoon,
Counci | menbers. |'m Robert Hauck. M address is

1321 Northwest 198th Street, Shoreline, Washington.
|"ve resided there for 46 years and feel that | know
the spirit of our comunity.

| ama party of record. M comments relate to
page 19 of BSRE s appeal. Please refer to the code
section given by a previous speaker. There's a second
requirenent to qualify for the Code's 90-foot height
bonus: The additional height nust be docunented to be
necessary or desirable. | submt that BSRE fails to
satisfy that requirement. As the examiner said, in
paragraph C 37, BSRE s bare proposal for buildings
twice the permtted height does not denonstrate either
necessity, nor does- -- desirability.

The additional height nust be, quote, for sone
reason other than the applicant's desire. The record
| acks any evidence that the additional height is
necessary or desirable froma public aesthetic,

pl anni ng, or transportation standpoint, end quote.
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BSRE obj ects, saying that the exam ner should
have never raised the necessary or desirable issue
because it was not addressed by the parties. One of
the primary responsibilities of judges and hearing
examners is to interpret the law and then apply it to
the facts. It would have been an error for the
exam ner not to do so.

BSRE next argues that the exam ner should not
have addressed the necessary or desirable issue until
after a view analysis in the project EI'S had been
conpl eted. The code doesn't say that an E- -- EISis a
precondition to determ ning whet her a hei ght increase
is necessary or desirable. |It's hard to inmagine that a
vi ew anal ysis would dictate that the proposed buil di ngs
at Point Wells should be taller.

Lastly, BSRE argues that, since neither party
addr essed whether the additional height is necessary or
desirable, the record is silent on the issue. Not
true. |In 2015, BSRE submitted an alternate site plan
with all buildings no taller than 90 feet. |Its
alternate site plan shows that buildings taller than
90 feet were not necessary.

Pl ease | ook at pages 2 to 3 of ny handout,

i ncludi ng excerpts from Exhibit [-222, a docunment t hat

M. MCormck submtted, to the design review board on
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March 13th. Page 2 is the alternate site plan
subm tted by BSRE in 2015, and page 3 is an
acconpanyi ng table --

COUNCIL CHAIR:  Your --

MR. HAUCK: -- submtted --
COUNCIL CHAIR  Your tine's up, sir. |I'm
sorry. | do have to ask you to wap up

MR. HAUCK: Thank you very much. And
pl ease support the hearing exam ner's denial of their
appl i cation.

COUNCI L CHAIR  Thank you.

THE CLERK: Karen Briggs followed by Jack
Mal ek.

MS. BRI GGS: Good afternoon.

COUNCIL CHAIR  Hi.

M5. BRIGGS: MW nane is Karen Briggs, and
| live at 20450 R chnond Beach Drive Nort hwest,
Wodway, Washi ngton.

COUNCI L CHAIR  Thank you.

M5. BRIGGS: Hello, Councilnmenbers. | am
a party of record. | ama Snohom sh County resident,
and |'mtired of seeing ny tax dollars wasted on del ay
after delay. M comments relate to page 6 and 7 of
BSRE' s appeal. BSRE submtted its applications in

2011, and it clains that it is vested to the zoning and
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| and use ordinances in effect at that tine.

Under County Code Section 30. 34A.040(2)(a),
there is a very low height Iimt for buildings proposed
to be located within 180 feet of a neighboring
residential property that is zoned R 9,600. For
exanple, a building that's 80 feet fromthe adjacent
property cannot be taller than 40 feet.

The hearing exam ner concluded that this code
section applies to the buildings in BSRE s proposed
urban plaza. He stated, in paragraph F.49, quote: Al
of the buildings in the urban plaza exceed the height
limts, quote -- end quote.

BSRE appeal s saying the code section should
not apply because the adjacent property is zoned
R-14,500. However, nine- -- R-9,600 is the | east dense
zoning that the code section applies to because, at the
time BSRE filed its urban center application in 2011
the property adjacent to the urban plaza was located in
uni ncor por at ed Snohonm sh County and was zoned R-9, 600.

Only years later, the adjacent property was
annexed by Wodway, and the zoning changed to R-14, 500.
BSRE clains its vesting to the zone and | and use
ordinances in effect at the tine it submtted its
applications in 2011, and as a result, that adjacent

residential property in 2011 was zoned R- 9,600 at the
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time they applied. So that zoning is the applicable
zoning for purposes of review ng BSRE s applications
and determ ning BSRE s conpliance with the county code.

And as | nentioned, there are very strict
height limts in Code Section 30.34A.040(2)a) that
apply when the adjacent property is zoned R-9,600. And
the residential property adjacent to the proposed urban
pl aza was zoned 9,600 -- R-9,600 in 2011, the date that
BSRE' s vested, and the code's very strict height limts
apply.

So, the hearing exam ner did, in fact,
correctly find that the Code Section 30.34A. 040(2)(a)
applies, and that all of the buildings in the urban
pl aza exceed the height Iimts. And | request that you
deny BSRE' s appeal and that you affirmthe hearing
exam ner's findings in paragraph forty- -- F.44, 45,

46, 47, 48. | don't want to see ny tax dollars paid
for ny delays. Thank you.

COUNCI L CHAIR  Thank you.

THE CLERK: Jack Mual ek, followed by John
John.

COUNCI L CHAIR:  Good afternoon.

MR. MALEK: Good afternoon

COUNCIL CHAIR  If you could give your

nane address for the record. You have three m nutes.
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MR. MALEK: My nanme is Jack Malek. 1'ma
resident of Richnond Beach, Shoreline -- 20224 23rd
Pl ace Northwest, Shoreline -- Shoreline, Wshington.

COUNCI L CHAIR  Thank you.

MR MALEK: Hello, Council nenbers. | ama
party of record. M comrents relate to pages 27 to 30
of BSRE s appeal .

Under Washington |aw, a devel oper vests to
certain land use control regulations in effect at the
time the devel oper submits its applications. Land use
control regulations are ones that control zoning,
bui | di ng hei ghts, m ni mum or nmaxi num density, required
set backs, and so on.

In its appeal, BSRE argues that it vested to

Code Section 30.34A 180(2)(f), which existed in 2011
but which has not since -- or, excuse ne, but which has
si nce been repealed. The section authorizes the
heari ng exam ner to deny an urban center application
wi t hout prejudice and permts a devel oper to then
reapply as an urban center w thout |oss of vesting.
The hearing exam ner correctly rejects BSRE s argunent,
concluding that, while vesting may apply to -- to land
use control ordinances, it doesn't apply to the hearing
examner's jurisdiction and authority.

BSRE has cited no | egal authority directly on

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

46

point to support its argunent that the vested rights
doctrine applies to a procedural rule dealing with a
heari ng exam ner's jurisdiction and authority. A
procedural rule is not a |land use control regulation to
whi ch vesting may apply, and the fact the BSRE may have
drafted the code's text, and | obbied for it, does not
make it any | ess procedural rule for vesting does not
apply [verbatin]. BSRE s appeal is without nerit.

BSRE wants to resurrect a repeal ed code section by
claimng a vested right, and then use the exam ner's

Wi t hout -prejudice ruling to reapply as an urban center
wi t hout | oss of vesting.

Pl ease reject both prongs of BSRE s schene by
doing two things: One, affirmthat BSRE obtains no
rights under the repeal ed procedure -- procedural code
section, and, two, reverse the examner's
Wi t hout - prejudi ce ruling and instead deny BSRE s
application outright. Alternatively, | ask that you
remand the nmatter to the hearing exam ner with
directions to re-exam ne whether it's w thout-prejudice
ruling is appropriate under the circunstances | have
been di scussi ng.

And I1'd like to add a -- just alittle
sonething of my own as well. Being a real estate

professional in the area and having lived there for
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17 years, raising ny son and ny -- ny famly, vesting
doctrine, it's really critical. | work with a |ot of
new construction developers. It's really inportant

that both the municipalities give that certainty to
devel opers and the devel opers respect that vesting
doctri ne.

In this instance, | really feel the vesting
doctrine is being msused in a Wall Street-inspired
punp- and- dunp schene. | believe they're seeking the
hi ghest density possible to seek the highest price
possi bl e, and then they' re dunping this responsibility,
whi ch they've very ill-defined on the feasibility, for
the buyer or the community, and it's the community that
takes the inpacts without jurisdiction over this area.

Thank you very much for |istening.

COUNCI L CHAIR  Thank you.
THE CLERK: John John, followed by

Doneni ck Del |i no.

MR. JOHN: Good afternoon, Council nenbers.

My nane is John John. M residence is 18001

17t h Avenue Nort hwest, Shoreline, Washington 98177.

ama party of record, and ny comments relate to pages 4

to 5 of BSRE s Septenber 7, 2018, supplenental filing.
As we've heard earlier this afternoon from

BSRE' s attorney, BSRE asserts that it is vested to the
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repeal ed procedural rule giving the hearing exam ner
the authority to deny -- to deny urban center
application wthout prejudice and giving the applicant
the right to reapply without |oss of vesting. The
exam ner concl uded he | acked authority to use this
repeal ed procedural rule in denying BSRE' s
applications, so B- -- so BSRE nust reapply under
today' s zoni ng and devel opnent regul ati ons.

BSRE, of course, doesn't like that result. So
it is not surprising that BSRE grasps for one nore
straw in its Septenber 7th supplenental filing, falsely
al l eging, at page 4, line 12, that the County has
consistently said that BSRE s applications are vested
to the repeal ed procedural rule so that the exam ner
sh- -- should have used that rule in denying BSRE s
appl i cati ons.

BSRE is msleading you. It is -- it is
asserting a conclusion without any docunentation or
support in fact. Neither PDS, nor anyone el se has ever
said such a thing orally or in witing, |et alone
consistently. So when there's -- so if there were,

t hey woul d have produced docunents that said that.
There are no docunents in the record that s- -- that
support that statenent.

PDS is charged with reviewi ng BSRE s proj ect
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for conpliance with county code provisions |ike
bui I di ng hei ght, setbacks, parking, and so on. As
stated on page 79 of PDS Cctober 17th review
conpletion letter, its review was per the code in
ef fect when BSRE submitted its urban center
application. That is March 4, 2011, version of the
code [verbatin.

I n support of its convoluted contention, BSRE
first cites PDS statement from page 76; nanely, that
from-- that PDS review of BSRE s applications is per
the 2011 version of the code. This is -- thisis
appl es and oranges. A statenent about what rul es PDS
uses to evaluate BSRE s code conpliance has not hi ng
what soever to do with whether BSRE is vested in the
repeal ed procedural rule conferring the hearing
exam ner authority. There is no reason that PDS woul d
ever proffer an opinion on the subject its jurisdiction
[verbatim in review ng applications for code
conpl i ance.

Next, BSRE points to how PDS review
conpletion letter summari zed and reproduced the entire
2011 Urban Center Code, including the repeal ed
procedural rule. This, BSRE contends and -- is a
cobbl i ng together of unconnected snippets and is proof

t hat PDS has, quote, consistently, unquote, told BSRE
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that it is vested to the repeal ed procedural rule.

COUNCIL CHAIR I'msorry. Your tinme's up

MR. JOHN. Ckay. Thank you for your tine,
and we urge you to support the hearing exam ner's
decision to deny the application.

COUNCI L CHAIR:  Thank you.

THE CLERK: Donenick Dellino, followed by
Edith Loyer Nel son.

COUNCIL CHAIR: Good afternoon. If you
can give your nanme --

MR. DELLINO Good afternoon. M nane

COUNCIL CHAIR -- and address for the
record.
MR. DELLINO -- Donenick Dellino, and

live at 905 Nort hwest Ri chnbnd Beach Road in Shoreline,

98177.

COUNCI L CHAIR  Thank you.

MR. DELLING  So good afternoon,
Counci | menbers. |'ma party of record, and nmy conments
ref- -- relate to pages 23 through 27 of BSRE s appeal.

"Il paraphrase sone of the prepared statenent out of
respect for your tinme. |1'mgoing to talk about BSRE' s

| ack of diligence, specifically, its dilatorious --
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dilatory tactics with the second access road.

Citing BSRE s |ack of diligence and
substantial code conflicts, the exam ner was indeed
correct in refusing to extend BSRE s June 30, 2018,
application expiration date. As you know, BSRE appeal s
this.

BSRE submtted its application -- applications
in 2011 wthout a second access road. BSRE -- BSRE
knew that the County -- what the County rules required.
It knew that, if nore than 250 average daily trips are
generated, a second road is required. Yet, although
its devel opnent was projected to generate over 10,000
average daily trips, it ignored the second access road
requirenent.

Three years later, the 2014 EI S sunmary - -
scoping summary al erted BSRE that the EI'S nust eval uate
the potential environnental inpacts of providing a
secondary access road. But by the -- by yearend 2014,
there were still no plans for a second road.

The followi ng year, instead of submtting
pl ans for a second road, BSRE tried to w ggle out of
the requirenent. You have in front of you what it says
in the 2015 report, Exhibit twenty- -- C 21, which
won't read in its entirety, but suffice it to say that

the claimthat -- its claimthat despite the
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6, 000 residents and thousands of visitors, BSRE deened
the road -- and capriciously, in ny opinion -- as
unwar r ant ed.

Yet, that single road, Ri chnond Beach Drive,
is a narrow, wi nding, two-lane road through a
resi dential nei ghborhood subject to obstruction by
fallen trees. PDS pronptly pushed back, telling BSRE
that -- that the County does not concur with BSRE s
conclusion that a second access road is not warranted,
and, in 2016, PDS spoke again, telling BSRE in no
uncertain terns that a second road was required.

Finally, nore than six years |ate, BSRE
submtted plans for a second road in 2017, albeit
i nconpl ete and nonconpliant plans. That is not
diligence. That's dilatory. And sinply a further
delay tactic. Thus, BSRE has failed to show that its
second access satisfied the safety and ot her
requi renents of the County's |landslide requ- --
regul ations. The hearing exam ner concl uded, at
page 26 of his decision, that substantial conflicts
with county code renmain regardi ng the secondary access
road.

And BSRE has ot her problens. They don't even
own all the property necessary to build the second

access road.

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

53

Pl ease affirmthe hearing exam ner's deci sion
denying BSRE' s applications and refusing to extend the
June 30, 2000, application expiration date. Thank you
for your tine.

COUNCI L CHAIR  Thank you.

THE CLERK: Edith Loyer Nelson, followed
by Jani ce Eckmann.

COUNCI L CHAIR:  Good afternoon.

M5. NELSON: Good afternoon.

COUNCIL CHAIR:  If you could give your
nanme and address for the record, you have three
m nut es.

M5. NELSON: |'m Edith Loyer Nel son.
|'m-- address is 2020 Northwest 195th, Shoreline,
Washi ngton, one bl ock off Richnond Beach Road. |1'ma
party for the record. M coments related to pages 8
to 12 of BSRE s appeal .

Under county code, a devel oper of Shoreline
property nust ascertain its ordinary high-water mark
Thi s nust be done before preparing site plans and
application materials. |It's used to determ ne the
150-f oot and ot her shoreline buffers within which
bui l dings are prohibited or restricted.

The hearing exam ner concl uded, at

paragraph C 16, that BSRE made no effort to ascertain
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the ordinary high-water mark until March 2018. He said

that waiting seven years to determne the area in which
one can lawfully build is a failure of diligence at the
very | east.

BSRE di sagrees. It wants you to believe that,

despite failing to determ ne the ordinary high-water
mark for seven years, it was diligent. No, if it were
di ligent, BSRE woul d have | ocated the ordinary

hi gh-wat er mark before 2011 when it submtted its
appl i cati ons.

You know, BSRE' s consultants actually visited

the site in 2010, took photos show ng vegetation of the
shoreline, the telltale indicor- -- in- -- in- --
i ndicator of the hi- -- ordinary high-water nmark. W

know BSRE knew what to do because they had |located it
for the streanms on the site.

Maki ng matters worse, BSRE inproperly depicted
an ordinary high-water mark on the site plans submtted
in 2011. The line inproperly depicted was actually a
type of average high tide, called the nean hi gher
hi gh-wat er el evati on from published tidal tables. For
sone on the site, the |ine BSRE inproperly depicted was
much closer to the water than the truly correct
ordinary high-water mark. That |ed to BSRE

m srepresenting the 150-foot and ot her shoreline
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buffers.

As BSRE admitted in its notion for
reconsi deration, for nmuch of the southern portion of
the site, the true and correct buffers are at |east
50 feet ha- -- farther inland than shown on BSRE s site
plans. As a result, at |east six of BSRE s proposed
buil dings are located within the restricted buffer
zones.

And there's one nore thing. Over the years,
PDS twi ce asked BSRE to explain why, in sone places on
its site plans, it used the phrase the phrase "ordinary
hi gh-wat er mar k" and ot her places it used the phrase
"mean hi gher high water." Despite PDS s questioning,
BSRE didn't fix things. Despite the pronpting, it made
no effort to ascertain the ordinary high-water mark
| nst ead, BSRE i ncredul ously resubmtted its site plans
to PDS still with a m srepresented ordi nary hi gh-water
mar k and shoreline buffers.

BSRE has been far fromdiligent, and pl ease
affirmthe hearing examner's denial of its
applicative -- their applications and the refusal to
extend the period. Thank you.

COUNCI L CHAI R Thank you.
THE CLERK: Jani ce Eckmann, followed by

CGeorge Mayer.
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COUNCIL CHAIR: Good afternoon. If you

coul d give your nanme and address for the record, you
have three m nutes.

M5. ECKMANN:  Ckay. Thank you. |I'm
Jani ce Eckmann. | live at 19123 Richnond Beach Drive

Nort hwest, and |'ve lived there 23 years.

Hel | o, Council menbers. | ama party of
record. My coments relate to pages 8 through 11 of
BSRE' s appeal .

BSRE argues that the first tinme the County
cl ai mred BSRE was deficient because the shoreline buffer
was not determ ned based on ordinary hi gh-water nmark
was in PDS' s May 9, 2018, suppl enental staff
recommendation. That's like saying -- a person who has
knowi ngly submtted incorrect reports for seven years
saying: That's ny first -- the first time ny boss told
me | was doi ng anyt hi ng wong.

PDS caught BSRE s wrongdoi ng when it
di scovered inconsistencies in the revised state -- site
pl ans that BSRE submitted on April 27, 2018. Several
sheets of the presubmtted site plans depicted two
separate lines. One line was the ordinary high-water
mark, with a notation saying that it was |ocated
March 2018, and the other |ine was the nmean higher

hi gh-water 1ine.
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Despite having | ocated the ordinary high-water
mark, BSRE' s site plans continued to neasure the
shoreline buffers fromthe nean hi gher high-water |ine,
maki ng it appear that all proposed buildings were

outside the restricted buffer zone, when at | east siXx

were not .

An et hi cal devel oper woul d have never
resubmtted his site plans without -- with such know ng
repre- -- msrepresentations. As an excuse, BSRE says

that, after l|ocated the ordinary high-water mark in
March, it was unable to rev- -- revise its site plans
prior to resubmtting themon April 27th. And that's
hard to believe.

BSRE is on record as saying the work would
only take two to four weeks. You can read that on
page 11 of its appeal. It had nore than enough tine
since locating the ordinary high-water mark in March to
get the job done.

No matter what, BSRE coul d have at | east
subm tted rough schedules or other information to PDS
to informPDS that it was proceeding to correct things.
An honest devel opner [ phonetic] -- devel oper woul d
ei ther have postponed its su- -- resubm ssion until the
revi sions were nmade or gone ahead and resubmtted the

site plans but acconpanied with it sketches and a
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letter to PDS explaining that it had | ocated the

hi gh-wat er mark but needed nore tinme to revise the site
plans to fix the buffer lines. And it could have told
PDS but a nunber of its proposed buildings would |ikely
need to be relocated or restricted because they m ght
be in the re- -- restricted buffer zone.

Al BSRE -- I'"'mall BSRE had to do was be
honest with PDS. Instead, BSRE said nothing. They
resubm tted defective plans that m srepresented the
buffers.

Pl ease affirmthe hearing exam ner's denial of

BSRE applications and please affirmhis refusal to
extend BSRE s appli- -- application expiration date.
Thank you.

COUNCI L CHAIR:  Thank you.

THE CLERK: George Mayer, followed by
Tracy Tal | man.

COUNCIL CHAIR  Good afternoon, sir. |f
you could give your nane and address for the record.

MR. MAYER. Ckay. GCeorge Mayer. | live
at 1613 Northwest 191st Street in R chnond Beach, and
|"ma party of record. | want to hone in on two prior
statenents that had to do with the high-water mark --
t he ordi nary high-water mark.

On page 10 of its appeal, BSRE says that, in
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order to determ ne the ordinary high-water mark, a
consul tant had to have scheduled a neeting with the
Department of Ecol ogy of the state at the site, and
t hat occurred on June 26, 2018.

And BSRE has been m sl eading you. The
June 26th Ecology site neeting was not to determne the
ordi nary high-water mark; rather, it was to have
Ecol ogy verify the ordinary high-water mark that BSRE s
expert field biologist had | ocated three nonths earlier
in March of this year.

The | aw does not require Ecol ogy's
verification, but it's commonly sought. The | aw does
require that the ordinary high-water mark and shoreline
buffers be correctly depicted on a project's site
pl ans, and BSRE failed to do this consistently. It
subnmitted faulty site plans in 2011, and again in 2017,
and yet again in 2018.

So in two- -- after seven years in -- of
inaction, BSRE finally located the ordinary high-water
mark in March and waited three nonths. And the
consultant met with Ecology on -- on June 26th to
verify the mark that had been |ocated in March, so
three nonths earlier.

During this neeting in June, stakes were

pl aced in the ground at various spots to identify
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the ordinary high-water mark. Photos were taken. It
was agreed that the consultant would send a foll ow up
report to Ecology with details for the GPS coordi nates
for the stakes and other information. Ecology would
then review the report before deciding whether to
verify the ordinary high-water mark

As of Monday -- and in fact, as of today --
three nonths since the site neeting, apparently Ecol ogy
hasn't received the report. And perhaps BSRE is
concerned that the report mght show that the ordinary
hi gh-water mark is 20 to 30 feet further inland in
pl aces conpared to the mark its consultant |ocated in
Mar ch.

"1l let you read the rest of it in ny
submtted statenent, and | would |like the council to
pl ease affirmthe hearing exam ner's denial of BSRE s
applications. Thank you.

COUNCI L CHAI R Thank you.

THE CLERK: Tracy Tall man, followed by
Kat hryn ZuFal | .

COUNCIL CHAIR  Good afternoon.

MS. TALLMAN. Hello. M nane's Tracy
Tallman. | actually live in Ednonds at 24208 100th
Avenue West, but | own a piece of property down on

Ri chnmond Beach Drive in the affected area that ny --
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has been in ny famly for over 50 years.
COUNCI L CHAIR  Thank you.
M5. TALLMAN: At page 10 of its appeal

BSRE clains that it could not have produced the
evi dence about the ordinary high-water mark in the
shoreline buffers at the May hearing. No, the record
says ot herw se.

BSR- -- BSRE has had seven years to produce
t he evidence and conply with the law. County code
requires that the ordinary high-water mark and
shoreline buffers be accurately depicted on the project
site plans. BSRE failed to do so three tinmes. First,
when it submtted the site plans in 2- -- 2011; again,
in 2017; and again, in 2018.

Al so, given that BSRE | ocated the ordinary
hi gh-water mark in March 2018, it is incredul ous for
BSRE to say that it could not have produced the
evi dence about the ordinary high-water mark and the
shoreline buffers at the hearing held two nonths | ater
in Muy. There is no excuse for BSRE' s dilatory
conduct .

My remai ni ng conments relate to page 5 of
BSRE' s Septenber 14th rebuttal filing and the recently
di scovered flaw discussed in M. MCormck's

Septenber 7th nmenorandum On page 2 of ny handout,
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you'll find a screenshot of BSRE s 2011 site plans
copied fromM. -- from McCorm ck's nmenorandum It
shows that the 150-foot and 200-foot buffers were

i nproperly neasured fromthe nmean hi gher high-water

I i ne when BSRE was supposedly -- supposed to neasure
the buffers fromthe ordinary high-water mark.

My focus, however, is on sonething else. The
screenshot shows that BSRE plotted the inproperly used
mean high -- higher high-water line incorrectly: a
doubl e whammy. The nean hi gher high-water line's
el evation is shown to be 8.61 feet. Yet, that one, the
red one, is plotted as being between is 6-foot and
8-foot contour lines. Wth an elevation of 8.61 feet,
it should be plotted between the 8-foot and the 10-f oot
contour |ines.

This is a huge error. |If plotted correctly,

t he shoreline buffers would be 30 to 50 foot farther
inland. This error is further evidence of BSRE's
glaring lack of diligence.

Inits rebuttal filing, BSRE says that, quote:
McCormi ck has no support for this allegation, unquote.
Is that all BSRE can say? Look for yourself. The
support is right here -- right there on the screenshot.
An honest devel oper would have admtted its m stake

once it was brought to its attention.
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And there is another problem nore
carel essness. The screenshot shows an el evation of
8.61 feet, but BSRE s site plans subnmtted as
Exhibit V-7 in April 2018 show an el evation -- the
elevation as 8.84 feet. Wiichis it?
BSRE' s conduct has been suspect all al ong.
Its lack of diligence is astonishing. Please affirm
the -- the hearing exam ner's denial of BSRE s
application. And please don't destroy the Ri chnond
Beach area and the city of -- the town of Wodway.
COUNCI L CHAIR  Thank you.
THE CLERK: Catherine ZuFall, followed by
Tom Mai | hot .
COUNCIL CHAIR: Good afternoon. If you
coul d give your nanme and address for the record.
MS. ZuFALL: Kathryn ZuFall, 2420
Nort hwest 201st Place in Shoreline, 98177.

COUNCI L CHAI R Thank you.

MS. ZuFALL: Ckay. Good afternoon. First
of all, thank you for listening to all of us with so
much patience. | certainly appreciate it.

| ama party of record, and ny coments rel ate
to page 30 of the BSRE s appeal regarding the short
pl at application. BSRE would like its short plat

application to be excluded fromthe decision by the
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hearing examner. BSRE is wong. |It's application is
inextricably intertwned with its other applications,
and it suffers frommany of the sane deficiencies.

It's original short plat application in
Exhibit A-2 says that it's proposed short plat is,
guote, to support furture[phonetic] -- future urban
center redevel opnent. Please see Exhibit A-34, the
updat ed short plat checklist that BSRE submtted five
nmonths ago. It includes required itens that are al so
required for its other applications, including site
pl ans, proposed roads and open space, geologically
hazar dous areas, proposed buffers and setbacks, a
critical area study, a geotechnical report,
hydr ogeol ogi ¢ report, traffic studies, and a
transportati on demand managenent offer to whi ch BSRE
added a handwritten notation saying, quote: Part of
UDC app. All of these itens show the short plat
application's obvious and direct connections to BSRE s
ot her applications, and it clearly does not, quote,
stand al one, unquote.

The short plat itenms al so show substanti al
code conflicts and deficiencies. For exanple,
regardi ng the geotechnical report, the exam ner
concl uded in paragraph C 70 that, quote, the failure of

the geotechnical report to confirmthe site's
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suitability for the proposed devel opnent remains
substantially in conflict wth county code. BSRE has
not conplied with the requirenent that buffers and
set backs be identified.

Their short plat site plans in Exhibit B-9 are
al so nonconpl i ant because they incorrectly depict the
150-f oot and 200-foot shoreline buffers in ten of its
submtted sheets, measuring themincorrectly, as stated
previously, fromthe nmean high-water line rather than
the ordinary high-water mark. The exam ner concl uded,
in paragraph C. 72, that all of their applications
nmeasured the buffers this way. This has resulted in a
substantial code conflict with sonme buildings intruding
on the true and correct shoreline buffer zones.

The exam ner acted properly in denying and
term nating BSRE's short plat application, along with
their other applications. Please affirmthe examner's
decision in denying all of the applications. Thanks so
much for your tine.

COUNCI L CHAI R Thank you.

THE CLERK: Tom Mai | hot, followed by Bil
Kr epi ck

COUNCI L CHAIR:  Good afternoon. |If you
coul d give your name and address for the record.

MR, MAI LHOT: Good afternoon. M nane is
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Tom Mai l hot. | ama resident of Shoreline at
2432 Nort hwest 201st Pl ace.

COUNCI L CHAIR  Thank you.

MR. MAlI LHOT: Hello, Council nenbers. 1'm
a party of record. M conmments relate to pages 23
t hrough 27 of BSRE's appeal. BSRE is arguing that the
heari ng exam ner should have granted its request for an
extension. It asserts that it's -- it has been
diligent and deserves an extension.

BSRE specifically con- -- contests the
exam ner's conclusion at C 12 that, quote, a glaring
exanple of BSRE' s failure to prosecute its applications
diligently is its failure to ascertain the ordinary
hi gh-water mark until late spring 2018, close quote.
BSRE clains that for the |ast seven years, it didn't
know it was doi ng anything wong when determ ni ng where
the fif- -- 150-foot buffer and other shoreline buffers
are | ocated.

What? |s that because nobody told themthat?
| s that because they couldn't be bothered to read the
code? Wiat's the likelihood that a -- for a billion
dol | ar project, spending over $10 mllion on this, that
they couldn't read and apply a very sinple code
provi sion? Does that sound |ike a truthful and

di li gent devel oper?
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And how coul d anyone believe BSRE s story on
the ordinary high-water mark when it submtted plans in
April 2018 that identified the ordinary high-water mark
with a note that the mark had been | ocated in
March 2018. It's Exhibit B-7, page EX2. The circled
green is their note; that's the ordinary high-water
mar k.

They knew the shoreline buffers are to be
nmeasured fromthat mark. Yet, even with the correct
mark finally showi ng on the plans, the shoreline
buffers were still measured fromthe one -- wong mark.
Wiy didn't BSRE at |east tell PDS that there was an
issue with the shoreline buffers that needed to be
corrected? Does that sound like a truthful and --
truthful and diligent devel oper?

BSRE contests the exam ner's concl usion at
C- 12 that BSRE exhibited a | ack of diligence in
desul tory approach to obtaining Sounder service
justifying a 90-foot hote- -- height bonus. BSRE
clains it was as diligent as it could be and took al
avai |l abl e steps available. Sound Transit says the
board heard nothing from BSRE bet ween 2014 and
May 2018. That's Exhibit H30. |Is that diligent or is
t hat desul tory.

Consider BSRE s attenpts to wiggle out of the
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second access road requirenent. After ignoring the
requirement in their original plans, being notified
multiple times that a second road was needed, trying to
claima second record was not warranted -- that's
Exhibit C21 -- and after stalling for six years, BSRE
finally submtted i nconpl ete and nonconpliant plans in
2017 -- 2017.

How is that diligent and truthful? |f BSRE
was diligent, why did it take four years to respond to
any of the 42 issues that PDS raised in its 2013
conpletion letter? And why did BSRE fail to even start
to address half of those issues and only partially
address anot her one-third of then? BSRE addressed j ust
one of those 42 issues conpletely. | don't think any
teacher would regard conpl eti ng one assi gnnment out of
42 as a sign of diligence.

| trust that you will agree with the hearing
exam ner's concl usion that BSRE has not been diligent,
and that it's request for another extension of its
application expiration date was appropriately deni ed.
Thank you.

COUNCI L CHAIR  Thank you.
THE CLERK: Bill Krepick, followed by
Jerry Patterson

COUNCI L CHAI R Thank you. @ ve your nane
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and address for the record. You have three m nutes.
MR. KREPICK: Yes. Bill Krepick at
11402 239th Pl ace Sout hwest in Wodway, 98020.
COUNCI L CHAIR  Thank you.
MR KREPICK: And |I'ma party of record.
My comrents relate to BSRE s appeal wherein they claim
that they were not given an opportunity to justify why
21 buildings in their project application are over
90 feet tall and why they believe that they have
satisfied the code, which states that proximty to nass
transit allows themto build 180-foot towers.

As the exam ner said in paragraph C. 37, BSRE s
bare proposal for buildings twice the permtted m ght
does not denonstrate either necessity or desirability.
The additi onal height nust be, quote, for sonme reason
other than the applicant's desire. The record | acks
any evidence that the additional height is necessary or
desirable froma public, aesthetic, planning, or
transportation standpoint.

| won't repeat the points nade by Speaker 5
about the necessary or desirable issue of the 90-f oot
bui I dings other than to say that BSRE has had nore than
adequate tine and prior extensions to resolve density
and transportation i ssues with neighboring the towns of

Wodway and the city of Shoreline.
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Nowhere have | seen or heard a single resident
or a single governnent |eader in Wodway, Ednonds,

Ri chnond Beach, Shoreline who supports the scale and
the scope of the BSRE project. As far as | know,
there's not a single real estate devel opnent north of
downt own Seattl e adjacent to Puget Sound that has any
buil dings that are nore than 60 feet tall. It is no
wonder there is no support for BSRE s Point Wlls
project, and it is, therefore, inpossible for BSRE to
denonstrate that building heights over 90 feet are
necessary or desirable.

BSRE' s claimthat the code permts buildings
up to a 180 feet tall because the project is proximte
to mass transit is also false. BSRE has failed to
satisfy this code section as other speakers have stated
and as Tom McCornmick clearly explained in his nmeno to
the council on May 15th of this year.

In addition, there is no commtnent from
Burlington Northern, nor from Sound -- Sounder Transit
to build a mass transit station at Point Wells. But
nore inmportantly, the Sounder train schedule, with four
commuter trains in the norning and four in the evening,
is not at all adequate to support effective
hi gh-capacity mass transit. By not having a true

mass-transit solution for Point Wells, BSRE fails to
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nmeet code and is forcing an unsupportabl e and unsafe
traffic overload on the single two-1ane access road
t hrough Ri chnond Beach

One of the primary responsibilities of judges
and hearing examiners is to interpret the | aw and then
apply it to the facts. The exam ner did just that and

made the correct decision to deny BSRE s application.

Bu- -- buildings taller than 90 feet at Point Wells are

nei t her necessary, nor desirable, and buildings of
180 feet are not permtted.

So | would ask you to support the exam ner's
decision. He correctly denied BSRE s applications.
Pl ease confirmthe denial. Thank you very nuch

COUNCI L CHAIR:  Thank you.

THE CLERK: Jerry Patterson, followed by
Carla Nichols.

COUNCIL CHAIR  If you'd give your nane
and address for the record, you have three m nutes.
Good afternoon.

MR, PATTERSON. Good afternoon. Jerry
Patterson, again; 20420 Ri chnond Beach Drive in
Shoreline, speaking for nyself just for a few nonents.

In 2010, BSRE signed an agreenent with
ALON Q| for $35 million in revenue going to BSRE

Over the last ten years, the community, the county
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council and your staff has invested several-mllion
dollars of staff tinme and legal ror- -- resources in
the face of BSRE having a ten-year contract, through
2020, generating a total of $35 nmillion.
| ask you, on behalf of the conmmunity, the

t axpayers, and the staff to please respect the
deci sions made by your staff, and the hearing exam ner,
plus all the facts that have been docunented this
afternoon and affirmthe decision of the hearing
exam ner. Thank you very rmnuch

COUNCI L CHAIR  Thank you.

THE CLERK: Carla N chols, followed by
Julie Tayl or.

COUNCI L CHAIR  Good afternoon.

M5. NICHOLS: Good afternoon.

COUNCIL CHAIR: G ve your name and address
for the record.

M5. NICHOLS: Yes. M nane is Carla

Ni chols. My address is 22440 Dogwood Lane, Wodway.
COUNCI L CHAI R Thank you.
M5. NICHOLS: |'ve actually lived at that
address -- | figured it out -- 27 years so |'ve been

followng this issue for a long tinme, and there's been
an extensive record associated wth this appeal.

| come with just conclusions. The Town of
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Whodway supports the County's Pl anni ng and Devel opnent
staff's recommendations and report. And further, the
Town of Whodway supports the decision that the hearing
exam ner made. | don't think | need to repeat what's
been carried on today.

Pl ease deny this appeal. Thank you.

COUNCI L CHAIR:  Thank you.

THE CLERK: The last nanme on the list is
Julie Tayl or.

COUNCIL CHAIR: Good afternoon. If you
coul d give your nane and address for the record, you
have three m nutes.

M5. TAYLOR Julie Taylor. |'m Assistant
City Attorney, City of Shoreline, 17500 M dval e Avenue
Nort h, Shoreline, 98133.

COUNCI L CHAIR  Thank you.

M5. TAYLOR  Good afternoon, nenbers of
the council. | hadn't intended to be the last on the
list and play cleanup here. And | had sone prepared
coments, but as Mayor Nichols noted, the citizens that
have spoken to you throughout the day representing
citizens in the R chnond Beach area of the city of
Shoreline and in the town of Wodway and town of
Ednonds, actually, as well, have spoken to the

substantial conflicts that the hearing exam ner found
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with the BSRE application. And for that reason, the
Cty of Shoreline concurs with them and asks you to
uphol d that hearing exam ner's deci sion.

But we would |ike to note, too, that the Cty
of Shoreline, as the nunicipality that will be nost
i npacted, if not solely inpacted, by any devel opnent

that occurs at Point Wells, is that just because the

County -- and I'll use the word "erroneously" zoned
this area for an urban center designation -- it's been
stripped of that since that time -- doesn't mean that

an urban center devel opnent can actually occur on the
site. Just 'cause property's zoned for a use doesn't
necessarily mean the hi ghest and maxi num use under t hat
zoning district can actually occur within the zone.

Here, as you heard fromthe testinony from
your own pl anni ng departnent before the hearing
exam ner that's in the record, the hearing exam ner's
decision, and the citizens today, substantial conflicts
that arise fromBSRE s project is trying to put the
proverbial square peg in a round hole. And that's
what' s bei ng happeni ng today [verbatin.

| do want to touch on one of the main concerns
that the Gty has, which is, of course, the traffic and
information in the record provided by our traffic

engi neer, our attenpts with BSRE to renedy traffic
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mtigation, which has noved to an inpasse, according to
our engi neer because, |ike the County, we have had a
problemw th being able to get accurate and reliable
informati on from BSRE on how their project wll be
i mpacted and how we can resolve sone of the traffic
that will be flow ng through Shoreline's transportation
net wor k.

|'d also like to note that we concur with the

hi gh-capacity transit analysis that the nere fact that

Point Wells has a rail line that passes through it does
not make that rail line accessible to residents of the
site. Sound Transit, BN -- Burlington Northern has

entered no type of agreenents. And the nere fact that
BSRE may want to say they will pony up the noney to
build the station at Point Wells negates the fact that
there's long-term operational cost for that rail to
continue through there -- it's just not the cost of
building a station -- and that conmes if taxpayers. And
there's nothing within any of the ST-1, ST-2, or ST-3
proposal s that are funded by taxpayers now that w ||
cover any kind of operational expenses for a rai
station there.

So, in conclusion, I'd just like to say the
City of Shoreline would Iike you to affirm and uphold

the hearing exam ner's decision. Both the planning
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departnment and the hearing exam ner found substanti al
conflict with Snohom sh County Code, and you shoul d
uphol d their decision as well.

COUNCIL CHAIR:  Thank you. And just to
confirmthat was the end of the sign-up sheet, okay?
But if we have any other parties of record that have
not spoken that wi sh to speak? Any other parties of
record that want to provide testinony? Just want to

make sure we've got everybody.

(kay. There are no others. W wll again
return to the appellant and -- for a five mnute
rebuttal .

M5. ST. ROMAIN. H . So in this brief
monment, | just want to go over a few of the topics that

were brought up that | didn't address earlier.

And first | wanted to start with a note: This
is not a final project. The hearing before the hearing
exam ner was not on a final approval of a project.
| nst ead, BSRE sinply requested additional tinme in order
to have the environnental inpact statenent drafted.
There woul d be substantial time for any revisions that
wer e necessary based on the determ nation of the
environnental inpact statenent. So small issues, like
whet her the additional height was necessary or

desirable, certainly had additional tinme to be
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determ ned t hrough the continuing process of having the
envi ronnment al i npact statenent prepared, revised,
submtted to the public for comrent and then finalized.

So the topic of high-capacity transit, while
it's clear that the people in this roomare upset that
the -- the term"route” is included in the code, the
fact of the matter is that the term"route" or
"station" is included in the code. To ignore the word
"route" is making part of the statute superfluous and
nmeani ngl ess, and that's not the way you interpret
statutes. The only plain-nmeani ng readi ng of that
statute is to say there are two options: Either
| ocation near a route or a station. Here, we've
denonstr- -- denonstrably proved we have proximty to a
hi gh-capacity transit route.

Wth respect to the setback fromthe
| ow-density zones, the code provision related to the
set back specifically s- -- talks about certain zoning
desi gnations. Those zoni ng designations are R 9, 600,
R- 8,400, R 7,200, T, or the LDWVWR zoning. The Point
Vel ls property is not |ocated adjacent to any of those
sites. Therefore, that statute is not applicable to
this | ocation.

On the secondary access road, BSRE has

conplied with all requirenents that the County has

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

78

provi ded regardi ng the secondary access road. This is
despite the fact that PDS has continuously noved the
goal post with respect to the secondary access road. In
| ate 2015, PDS, for the first tine, advised that a
secondary access road woul d be necessary, but they
didn't state whether that road had to be an energency
access road or a full access road.

It wasn't until sometine in 2016 that PDS
finally determned that it had to be a full access
road. Once BSRE received that comment fromthe County,
it pronptly got to work on providing the secondary
access road, and it provided information requested by
the County in the 2017 revisions showi ng the ful
secondary access road, even despite the fact that the
access road is not actually within the Snohom sh County
jurisdiction.

Finally, on the ordinary high-water mark, this
is not a substantial conflict. First of all, the
comment was not received for the first time until My
of 2018. In the April 2018 staff report, which was
received just two weeks before the May report, this was
not even issued. It was not even addressed. It was
not brought up as a possible substantial conflict. And
given the conplexity of this project, this -- noving

the ordinary high-water mark as we've shown will |ead
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to maybe a loss of 6.5 percent of the units. Gven the
size of this project, 6.5 percent of the units cannot
be considered a substantial conflict.

As we di scussed at the hearing, BSRE s experts
| ocated the ordinary high-water mark in March of 2018,
and they pronptly began working on revisions
necessitated by that determ nation. But the focus of
BSRE s revisions at that tinme was in responding to the
substantial issues raised in the April 2018 coment
| etter received by the County. And the ordinary
hi gh-wat er mark conment was just not included in that
list.

It wasn't until May 9, 2018, that that conment
was received fromthe County, which was |less than a
week before the hearing started. That did not provide
enough time for BSRE to put together a conplete
response to that issue.

For all of those reasons, and for the reasons
set forth in our briefing, we ask that you reverse the
heari ng exam ner's decision and find that BSRE s
applications are not in substantial conflict with the
code, that BSRE s entitled to an extension, and that
BSRE' s projects are vested to the 30.34A 180 code
provi sion. Thank you.

COUNCI L CHAI R Thank you.
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Okay. That conpletes the oral argunent
portion, so we are closing the oral argunment portion of
the hearing to renove it to council discussion, and
we're actually going to take the council into an
executive session for 15 m nutes, poten- -- and
potential action to follow Okay?

MALE VO CE: [As read].

COUNCIL CHAIR Yes. W will -- you can
stay. We're going to go to our book conference room

(Recess taken.)

COUNCIL CHAIR Ckay. W are back from
our executive session. At this point, we're going to
move into discussion and we're going to be giving
direction to our staff to prepare a notion. So |'m
goi ng to suggest that we go through this -- we have
12 -- or, pardon ne, 16 different issues, and that the
council noves through these one by one, and so we can

di scuss and give direction one issue at a tine.

So being said, Yorik, if you could walk u- --
or take us through the first issue.
MR, STEVENS-WAJDA:  Sure.
Counci | renber Low, did you want to open the --
COUNCI LMEMBER LOWN  Yes. |'d --
MR. STEVENS-WAJDA: -- overall --
COUNCI LMEMBER LON  -- |ike to nmake a

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

81

notion to direct council staff to draft a notion
consistent with our decision that we discussed.

MR. STEVENS- WAJDA: Ckay.

COUNCI LMEMBER LON  Ckay?

MR. STEVENS-WAJDA: So, as Chair Wi ght
mentioned, I'lIl walk through the 16 -- the specific
grounds for appeal that | laid out in ny council staff
report.

The first one we have here is related to
application of residential setbacks -- and you can find
t hose grounds for appeal on pages 6 to 7 of the appeal
brief, Exhibit S-1 -- and the first one is that the
heari ng exam ner commtted an error of law in applying
Snohom sh County Code Section 30. 34A. 040
subsection (2), which limts building heights adjacent
to certain residential zones to this project.

COUNCIL CHAIR Ckay. Are there any
guestions, comments or a notion?

COUNCI LMEMBER LOW 1'd like to nmake a
nmotion to nove to direct council staff to prepare a
witten notion that affirnms the hearing exam ner on
| ssue 1.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR  Ckay. There's a notion

and a second? Any di scussion?
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kay. Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Qpposed? It passes four-zero.

MR. STEVENS-WAJDA: Ckay. No. 2, on that
sanme topic, the hearing examner failed to foll ow
appl i cabl e procedures by ignoring project changes
submtted by BSRE to the hearing exam ner in response
to deficiencies identified in the June 29th deci sion
regardi ng residential setbacks.

COUNCI L CHAIR:  Thank you. Any questions
or coments from council?

COUNCI LMEMBER LON | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 2.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: Ckay. There's a notion
and a second? |Is there any discussion?

kay. Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Qpposed? That item passes four-zero.

MR. STEVENS- WAJDA: Okay. |Issue No. 3 is
a related to delineation of ordinary high-water mark.

You can see that those grounds for appeal are pages 8
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to 11 of Exhibit S-1. Nunber -- Issue No. 3 is that
t he hearing exam ner commtted an error of |aw and

i ssued findings and concl usi ons not supported by the
record with respect to BSRE s |ack of diligence in
delineating the ordinary high-water nmark under
Snohonm sh County Code Section 30.62A. 320.

COUNCIL CHAIR:  Thank you. Any comrents
or questions from council?

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 3.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Okay. A notion and a
second? Discussion?

kay. Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |Issue 4.

MR. STEVENS- WAJDA: Okay. |Issue 4, again
with the ordinary high-water mark: The hearing
exam ner failed to follow applicable procedure by
ignoring additional information and changes submtted
by BSRE to the hearing exam ner in response to

deficiencies identified in the June 29th deci sion
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COUNCI L CHAIR  Thank you. Any comments
or questions fromcouncil? Ckay.

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 4.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: A notion and a second?
Any di scussi on?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |Issue 5.

MR. STEVENS-WAJDA: Ckay. |Issue 5 relates
to innovative devel opnent design. You can see pages 11
to 13 of the appeal brief. The hearing exam ner failed
to follow applicable procedure by ignoring additional
i nformati on and changes submtted by BSRE to the
hearing exam ner in response to deficiencies identified
in the June 29th decision regarding the use of
i nnovati ve devel opnent design to protect critical area
functions and val ues.

COUNCI L CHAIR  Thank you. Any questions

or comments from council ?
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Okay. Seeing none...

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 5.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Ckay. A notion and a
second? Any discussion?

Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |Issue 6.

MR. STEVENS- WAJDA: Okay. The next four
address high-capacity transit, and you can find that
topic on pages 13 to 19 of the appeal brief. Issue
No. 6 grounds for appeal is that the hearing exani ner
commtted an error of law by concluding that additional
bui | di ng hei ght and devel opnent capacity permtted
t hrough proximty to high-capacity transit pursuant to
former Snohom sh County Code Section 30.34A. 040 from
2010 does not apply to this project.

COUNCIL CHAIR  Thank you. Any questions
or coments fromcouncil? Ckay. Seeing none..

COUNCI LMEMBER LOWN | nove to direct

council staff to prepare a witten notion that affirns
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t he hearing exam ner on |ssue 6.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR Ckay. A notion and a
second? Any discussion?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That bring us to Issue 7.

MR. STEVENS-WAJDA: Ckay. |ssue No. 7:
The hearing exam ner issued findings and concl usi ons
that were not supported by the record regarding a | ack
of comm tnent by Sound Transit or Community Transit to
provi de passenger rail or bus rapid transit service to
the project site.

COUNCI L CHAIR:  Thank you. Any coments
or questions fromcouncil? GCkay. Seeing none..

COUNCI LMEMBER LON | nove to direct
council staff to prepare a witten notion that affirns
the hearing exam ner on |ssue 7.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR  Ckay. A notion and a
second? Any di scussion?

Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.
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COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to Issue 8.

MR STEVENS-WAJDA: Issue No. 8 is the
grounds for appeal that the hearing exam ner issued
findings and concl usi ons that were not supported by the
record regarding the potential for passenger ferry or
water taxi service to the project side.

COUNCIL CHAIR:  Thank you. Any comrents
or questions fromcouncil? GCkay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
the hearing exam ner on |ssue 8.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR Ckay. A notion and a
second? Any discussion?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to Issue 9.

MR STEVENS-WAJDA: Issue 9, the final one
for the high capacity transit topic, the grounds for
appeal is that the hearing exam ner conmtted an error

of law by concluding that the application did not
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docunent the necessity or desirability of additional
hei ght and devel opnent capacity permtted through
proximty to high-capacity transit pursuant to
Snohom sh County Code 30. 34A. 040 from 2010.

COUNCI L CHAIR  Thank you. Any comrents
or questions fromcouncil? Oay. Seeing none.

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 9.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR A notion and a second?
Any di scussi on?

Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to Issue No. 10.

MR. STEVENS-WAJDA: The next three grounds

for appeal relate to | andslide deviations requests.
You can find that on pages 20 to 23 of the appeal
Brief. No. 10 is that the hearing exam ner conmtted
an error of law by finding substantial conflict with
county code regarding | andslide hazards while a

| andsl i de devi ation request was pendi ng.

COUNCI L CHAI R  Thank you. Any conments

206 622 6875 | 800 8316973
production@yomreporting.com
www.yomreporting.com



N

o 0o B~ W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

VERBATIM REPORT OF PROCEEDINGS; October 03, 2018

89

or questions fromcouncil? Oay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |Issue No. 10.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Ckay. A notion and a
second? Any discussion?

kay. Seeing none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

And that brings us to Issue 11

MR. STEVENS- WAJDA: Okay. Gounds for
Appeal No. 11 is that the hearing exam ner issued
findings and concl usi ons that were not supported by the
record regardi ng | andslide hazards.

COUNCIL CHAIR  Thank you. Any comrents
or questions fromcouncil? Gay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam -- exam ner on |Issue 11

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Okay. A notion and a
second? Any discussion?

Seei ng none, all those in favor?
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COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |Issue 12.

MR. STEVENS-WAJDA: G ounds for Appeal
No. 12 is that the hearing examner failed to foll ow
appl i cabl e procedure by ignoring additional information
and changes submitted by BSRE to the hearing exam ner
in response to deficiencies identified in the June 29th
deci si on regarding | andsl i de hazards.

COUNCIL CHAIR:  Thank you. Any comrents
or questions fromcouncil? GCkay. Seeing none..

COUNCI LMEMBER LON | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 12.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: Ckay. A notion and a
second? Any di scussion?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Qpposed? It passes four-zero.

That brings us to |ssue 13.
MR STEVENS- WAJDA: The next two issues

relate to the application expiration deadline
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extension, and you can find those issues briefed on
pages 23 to 27 of Exhibit S-1. Issue No. 13 is that

t he hearing exam ner issued findings and concl usi ons
that were not supported by the record regardi ng whet her
BSRE shoul d be granted an extension of the application
expi ration deadli ne.

COUNCIL CHAIR:  Thank you. Any comrents
or questions fromcouncil? Oay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |Issue 13 but finds that
Findings F.21 and F. 31 are, in part, not supported by
substanti al evidence and nodifies Finding F.21 to
strike the last two sentences and nodifies Finding F.31
to cite Exhibit K-31 in footnote 11 instead of
Exhi bit K-32.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: kay. There's a notion
and a second? Any discussion?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |Issue 14.

MR. STEVENS- WAJDA: Just a nonent. Ckay.
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| ssue 14, the grounds for appeal is that the
hearing examner failed to foll ow applicable procedure
by ignoring additional information and changes
subm tted by BSRE to the hearing exam ner in response
to deficiencies identified in the June 29th deci sion
regardi ng extension of the application expiration
deadl i ne.

COUNCIL CHAIR  Thank you. Any comments
or questions fromcouncil? OCkay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |Issue No. 14.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: Ckay. A notion and a
second? Any discussion?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCI L CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

That brings us to |ssue 15.

MR. STEVENS- WAJDA: Ckay. |ssue 15
concerns the ability to refile and reactivate the
application under fornmer code. The grounds for appeal
is that the hearing exam ner commtted an error of |aw

wWth respect to whether BSRE is entitled to refile its
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application pursuant to former Snohom sh County
Code 30. 34A. 180 subsection (2), sub-subsection (f) from
2007.

COUNCIL CHAIR  Thank you. Any comments
or questions fromcouncil? GCkay. Seeing none..

COUNCI LMEMBER LOW | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |Issue No. 15.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR: A notion and a second?
Any di scussi on?

Seei ng none, all those in favor?

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

And that brings us to |Issue 16.

MR. STEVENS-WAJDA: Ckay. The final issue
regards inclusion of the short plat application in the
denial. The grounds for appeal -- you can find this on
page 30 of exhibit S-1. The grounds for appeal is that
t he hearing exam ner conmitted an error of |aw by
i ncluding BSRE' s Short Plat Application
No. 11-101007 SP in the denial of applications in the
amended deci si on.

COUNCI L CHAI R  Thank you. Any conments
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or questions fromcouncil? Oay. Seeing none..

COUNCI LMEMBER LON | nove to direct
council staff to prepare a witten notion that affirns
t he hearing exam ner on |ssue 16.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Ckay. A notion and a
second? Any discussion?

Seeing none, all those in favor?
COUNCI LMEMBERS:  Aye.
COUNCIL CHAIR: The Chair votes aye.

Opposed? It passes four-zero.

Now, if we could ask you to read that back and

ki nd of confirm what we have.

MR. STEVENS- WAJDA: Absolutely. Be happy

to. So what | have is of the 16 -- the notes | took
here: O the 16 issues that were laid out in the
council staff report, the direction to nme to prepare a
witten notion is affirmng the hearing exam ner on
| ssues 1 through 12 and 14 through 16.

For issue 13, regarding the hearing
exam ner -- the grounds for appeal that the hearing
exam ner issued findings and concl usions that were not
supported by the record regardi ng whet her BSRE shoul d
be granted an extension of the application expiration

deadline, the witten notion should affirmthe hearing
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exam ner on that issue but find that Findings F.21 and
F.31 are, in part, not supported by substanti al
evidence, nodify Finding F.21 to delete the last two
sentences and nodify Finding F.31 to cite Exhibit K-31
instead of Exhibit K-32.

Does that sound right?

(Di scussion held off the record.)

MR. STEVENS-WAJDA: | would like to get
clarification fromthe council that, with those
findings nodify -- with the nodification of those
findings that the -- nodification of the findings that
the findings -- say that again.

(ODi scussion held off the record.)

MR. STEVENS- WAJDA: That with the
nodi fication of those findings, that you affirmthe
heari ng exam ner overall conclusion to deny extension
of the application expiration deadline?

COUNCIL CHAIR® Do we need a naster
not i on?

MR. STEVENS-WAJDA: That is just regarding
that issue 13. So I...

COUNCIL CHAIR  So we've given direction.
s that sufficient at this point, or how shall we
schedul e our final...

(Di scussion held off the record.)
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FEMALE VO CE: You're affirmng that the
nodi fication was correct?

COUNCI L CHAIR  Yes.

COUNCI LMEMBER LON Ckay. So while there
are parts of the two findings not supported by
substanti al evidence, those errors are harmess in
light of the substantial evidence in the record that
supports the totality of the exam ner's findings and
concl usi ons denyi ng BSRE' s request for an extension of
t he application expiration.

| believe the exam ner did not abuse his
di scretion in denying extension and nove that with the
nmodi fication of Findings F.21 and F. 31, as previously
stated, that council will affirmthe August 3, 2018,
deci sion of the hearing exam ner and direct staff to
prepare a witten notion to that effect.

COUNCI LMEMBER SULLI VAN:  Second.

COUNCIL CHAIR® Okay. A notion and a
second. Any discussion?

Seeing none, all those in favor.

COUNCI LMEMBERS:  Aye.

COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.

kay. Gven the late hour, | believe that we

woul d cone back and ratify this at next Mnday's
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adm ni strative session when we have all five
counci | renbers. And | was rem ss to not nmention that
Counci | menber Ryan had a conflict today but has
expressed a desire to listen to the record, watch the
hearing in totality, and weigh in next Monday.

COUNCI LMEMBER LOW Do we have a tine for
t hat ?

COUNCI L CHAIR:  10: 30.

Shall we set it -- do we need a notion?

FEMALE VO CE: That woul d be good. And
| -- can | clarify one thing, please?

COUNCI L CHAIR:  Absol utely.

FEMALE VO CE: Before Yorik started
tal ki ng about the issues, Council menber Low had a
notion to direct staff. So was -- is that the sane
notion that you just made?

COUNCI LMEMBER LOW  Yeabh.

FEMALE VO CE: Gkay. Can you just
wi thdraw that first one?

COUNCI LMEMBER LOWN | withdraw that first
one.

FEMALE VO CE: Thank you.

COUNCIL CHAIR: Okay. So do we need a
notion to...

FEMALE VA CE: Move to adm n sessi on
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Oct ober 8th at 10: 30.
COUNCI LMEMBER LOW  So noved.
COUNCI LMEMBER SULLI VAN:  Second.
COUNCIL CHAIR A notion and a second?
Any di scussi on?
Seeing none, all those in favor?
COUNCI LMEMBERS:  Aye.
COUNCIL CHAIR: The Chair votes aye.
Opposed? It passes four-zero.
kay. Staff will put that notion together,
and we will take final action on Monday at our
adm ni strative session at 10:30 a. m
So we are adjourned for the day. Thank you,
all.
(Proceedi ngs adjourned at 3:43 p.m)

(Recording ends at 3:43 p.m)

* * * * *
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